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ew Millar, Daniel Midwinter, John Knapton, and Orhers, Bookſellers 

A London; and John Paterſon, ſurviving Executor of the laſt Will and| 

C Tefpament of John Pemberton; and Anne Ward, Widow, Adminiſtratrix Appellants, 
$ of Aaron Ward; which ſaid John Pemberton and Aaron Ward were libe- | 
ue Bookſellers of London; and William Elliot, cheir Factor or Attorney; J 


Wexander Kincaid, Gavin Hamilton, and Orhers, Bookjellers of Edinburgh 
and Glaſgow ; and Alexander Symers, and Andrew Symers, the Sons and 
Repreſentatives of Alexander Symers, deceaſed, and their Tutors and Cu- 

raters ; and Lilias Dunning otherwiſe Drummond, Relict and Repreſen- 
F zative of Gavin Drummond ; which Alexander Symers, deceaſed, and 


Gavin Drummon d, were Bookſellers of Edinburgh z; - - = = - - 
Ihe CASE of the Appellants. 


an Act (intituled, An Act for the Encouragement of Learning, by veſting the Copies of printed Books in the 

2 Authors or Purchaſers of ſuch Copies during the Times therein mentioned) reciting, That Printers, and other 
- I Perſons, had of late frequently taken the Liberty of printing, reprinting, and publiſhing Books, and other 

Writings, without Conſent of the Authors or Proprietors, to their very great Detriment, and too often to 

the Ruin of them and their Families; It was, for preventing ſuch Practices for the future, and for the En- 
buragement of learned Men to compoſe and write uſeful Books, Enacted, , That, after the Tenth of April 1710. 
de Author of any Book already compoſed, and not printed or publiſhed, or that ſhould thereafter be compoſed, and 
his Aſſigns, ſhould have the ſole Liberty of printing and reprinting ſuch Book, for the Term of Fourteen Years 
tom the Day of the firſt publiſhing the ſame, and no longer: And that if any Perſon ſhould, within the times 
limited by the ſaid Act, print, reprint, or import, or cauſe to be printed, reprinted, or imported, any ſuch Book, 
without the Conſent of the Proprietor or Proprietors thereof, in Writing, ſigned in the Preſence of Two or more 
credible Witneſſes ; or, knowing the ſame to be fo printed, reprinted, or imported without Conſent, ſhould fell, pub- 
liſh, or expoſe to Sale, any ſuch Book, without ſuch Conſent, as aforeſaid ; then ſuch Offender ſhould forfeit ſuch 
Book to the Proprietor of the Copy thereof, who ſhould forthwith damaſk, or make Waſte Paper of the fame : And 
Feyery ſuch Offender ſhould forfeit One Penny for every Sheet found in his Cuſtody, either printed or printing, pub- 
iſhed or expoſed to Sale, contrary to the true Intent and Meaning of the ſaid Act; one Moiety thereof to the Queen, 
and the other Moiety to any Perſon that ſhould ſue for the fame : ** | 
"= That many Perſons might through Ignorance offend againſt the ſaid Act, unleſs ſome Proviſion 
was made, whereby the Property of every Book intended thereby to be ſecured to the Proprietor might be aſcer- 
[tained ; as likewiſe that the Conſent of ſuch Proprietor, for the printing or reprinting of ſuch Book, might, from 
tine to time, be known; It was further Enacted, That nothing therein contained ſhould extend to fubje&t any 
Perſon to the Forfeitures or Penalcies therein mentioned, for or by reaſon of printing or reprinting of ſuch Books with- | 
out Conſent as aforeſaid, unleſs the Title to the Copy of ſuch Books thereafter publiſhed ſhould, before Publication, 
be entered in the Regiſter-Book of the Company of Stationers, in ſuch manner as had been uſual ; and unleſs ſuch 
Conſent of the Proprietor ſhould be in like manner entered. 15 5 
# And it was further Enacted, That if any Perſon ſhould incur the Penalties contained in the ſaid Act in that Part of 
breat Britain called Scotland, the fame ſhould be recoverable by an Action before the Court of Seffion. 
With a Proviſo, That all Actions and Suits for any Offence committed againſt the ſaid Act, ſhould be commenced 
fithin Three Months next after ſuch Offence committed; or elſe be void, and of none Effect.“ | 
Wo) another Act (intituled, An Act for prohibiting the Importation of Books reprinted abroad, and firſt compoſed or 
im, and printed, in Great Britain), reciting, That the Duties payable upon Paper imported to be made ule of in 
Wing did greatly exceed the Duties payable upon the Importation of printed Books, whereby Foreigners, and others, 
«encouraged to bring in great Numbers of Books originally printed and publiſhed in this Kingdom, and reprinted 
mad, to the Diminution of his Majeſty's Revenue, and Diſcouragement of the Trade and Manufacture of this King- 
Wn, It was Enacted, That, from and after the 9th of September 1729. it ſhould not be lawful to bring into this 
[Angdom, for Sale, any Book firſt compoſed and written, and printed and publiſhed, in this Kingdom, and reprinted in 
ay other Place or Kingdom, whatſoever : And if any Perſon ſhould import into this Kingdom for Sale any ſuch printed 
book ; or, knowing the ſame to be ſo reprinted or imported, ſhould fell, publiſh, or expoſe to Sale any ſuch Book, 
* ſhould forfeit the faid Book, and every Sheet thereof, to be forthwith damaſked, and made Waſte Paper; and 
ould further forfeit the Sum of Five Pounds, and double the Value, for every Book ; the one Moiety thereof to the 
Ing, and the other to the Perſon who ſhould fue for the ſame.““ = | 


Reſpondents. 


, 


Under the Sanction of the Common Law, and of theſe Two Acts of Parliament, the Appellants, and thoſe under 
bm they claim, were, from time to time, encouraged to lay out their Fortunes in the Purchaſe of ſeveral learned and 
* Works, and to give the Authors thereof ſuch Prices as were adequate to their Labour and Merit; and par- 
Warly they paid to Mr. Ephraim Chambers, and his Repreſentative, ſeveral Thouſand Pounds for the original Copy, 
aſterwards for a Reviſal, of his Cyclopædia, or Univerſal Dictionary of Arts and Sciences. In March 1735. the Ap- 
nt Millar paid Doctor Jobn Armſtrong 521. for the Copy of a poctical Eſſay, intituled, The Oeconomy of Love; 
n April 1742. the ſame Appellant paid Henry Fielding, Eſq; 183 J. 113. for the Copy of a Book, intituled, The 
of of the Adventures of Joſeph Andrews, and his Friend Mr. Abraham Adams; the reſpective Titles to which ſaid 
Ca Books were duly entered in the Regiſter-Book of the Company of Stationers. 8 5 
| frertheleſs the Reſpondents, who are Bookſellers at Edinburgh and Glaſgow, took upon them, in Violation of the 
4H thus purchaſed by the Appellants, and in Contempt of the ſaid Laws enacted for the better Security thereof, 
n rol pirated Editions of the ſaid Works, which had been either printed by themſelves in Scotland, or by others 
_ ereupon 5 | | 
E Appellants commenced an Action againſt the Reſpondents in the Court of Seſſion, ſetting forth, in their Sum- 
0 Declaration, That, notwithſtanding the ſaid Statutes, and that, abſtracting from the Penalties thereby enacted, 
ons contravening the Prohibition theyeof, and thereby incroaching upon the Property of others, became liable 
E Chon at Common Law or Eq 6 render Damages to the Party aggrieved, in reſpect of ſuch Books as they 
bold contrary to the ſaid Prohibition; and to render up ſuch as they might ſtill have in their Poſſeſſion, and that they 
G ny intitled to expoſe the ſame to Sale; and were further liable to pay full Coſts of Suit to the Proprietors ;, and 
tne Appellants were lawfully intitled to the Property of the Copies of ſeveral Books in the ſaid Libel mentioned; 
Paticularly to the ſad Three Books The Cyclepedia, The Oeconomy of Love, and The Hiſtory of Joſeph Andrews 
VERTHELESs the Reſpondents had, at Edinburgh and Glaſgow, within the Space of Three Months then laſt 
or at ſome other times ſincę the firſt Publication of the ſaid Books, reprinted or imported, or caufed to be nh 
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. printed or imported, the ſaid ſeveral Books, ſome or one of them, without Conſent of the Proprietors 3 or, know 

the ſame to be fo printed, reprinted, or imported, had, without ſuch Conſent, ſold, or expoſed the ſame tg 

and had alſo, ſince the 29th of September 1739. imported the ſaid Books for Sale, the ſame having been firſt compel 

or written, and printed and publiſhed, in this Kingdom, and thereafter printed abroad; or at leaft the Reſpondents, 1 

ing the ſaid Books to be ſo reprinted abroad, and imported, had ſold; publiſhed, and expoſed the ſame to Sale: 4 l 

fore concluding, That the Reſpondents ought to incur, ſuffer, and pay the ſeveral Penalties and Forfeitures above 

cified ; or, at leaſt, in the Option of the Appellants, to pay them Damages, for every ſurreptitious Copy fold ; a 
deliver up to them all ſuch Copies as remained in their Cuſtody or Power, 1h order to be damaſked, deſtroyed 


diſpoſed of, at the Pleaſure of the Appellants : And, laſtly, to pay the Appellants their full Coſts. | 
When. this Cauſe came on before the Lord Ordinary, the Appellants, to avoid ſeveral Objections made by the 
ſpondents, reſtricted their Libel to the Three Books particularly above-mentioned ; and, waving the Penalties inf 
by the faid Acts of Parliament, infiſted upon the Second Alternative, or Concluſion of their Libel, for Damacy 
and, for a Proof or Liquidation of thoſe Damages, referred themſelves to the Anſwers of the Reſpondents, upon Og 
as to the Profits made by them. | | ” FER OS 1 3 
Ĩ0 this the principal Defence made by the Reſpondents was, That an Action for Damages, in the preſent Caſe. | 
no Foundation in common Law ; and that the Statutes had preſcribed no other Remedy thin an Action for the Pen 
ties; and that the Oath of the Reſpondents was an incompetent or improper Mean of Proof. 
Which Debate, with the ſeveral Memorials, Anſwers, and Repreſentations of the Parties, being reported to al. 


Lords, their Lordſhips were pleaſed, by their Interlocutor of this Date, to find, 


4 J wy 746. That there lies no Aion of Damages in this Caſe ; and remitted to the Lord 
1 = gg - Againſt this Interlocutor the Appellants petitioned, praying their Lordſhips to alter the ſame, and to find, iſ, 
plained of. in this Caſe the Action does lie: 2dly, That, in Conſideration of the Appellants having waved the Penalties, thell 
* ſpondents ought to diſcover, upon Oath, the Number of the Books by them reſpectively printed and publiſhed, imp 
or ſold, contrary to the Intent of the ſaid Statutes: gdly, To find the Appellants intitled to Coſts of Suit: And, tal 

To grant fuch Prohibition, or Injunction, for the Time to come, as might be effectual to prevent the Reſpondy 

importing, vending, or expoſing to Sale, any more ſurreptitious Copies of the Books libelled. To which Petit 

the Reſpondents having put in their Anſwer, their Lordſhips were pleaſed, by their Interlocutor of this Date, to find, 


That an Action of Damages lies at the Purſuers (i.e. Appellants) Inſtance, to the Extent of the Profits nas 


Ordinary to proceed accordingh, | 


24 Dec.1746. 


Ons N 4 the Defenders, on ſuch of the Books libelled as have been entered in Stationers Hall, and reprinted in Britain; 
plained of. that the Defenders ought to diſcover, upon Oath, the Extent of the Profits ; and, with reſpe## to the Books rm 
; abroad, and imported, the Lords declared they would hear Parties on the 2d Sederunt Day of January then uu 
22 Queſtion, Within what Length of Time the Penalties enacted by the 12th of King George II. al 

ſued for : | bes 1 


The Lords, in Conſequence of their ſaid Interlocutor, heard the Parties by their Counſel, upon the Qu 
reſerved; and having conſidered what was offered on both Sides, by Interlocutor of this Date, found, © *Y 


That the Claim of the Penalties enafted by the AF of the 12th of the King, is limited to Two Years by the Statute 


113 Jan. 1944, 
«= Dog the 3 1ſt of Queen Elizabeth; and found the Defenders (i. e. Reſpondents) muſt diſcover, upon Oath, the Extent 
P wa . the Profits on the Books reprinted abroad, imported, and ſold by them; and remitted to the Lord Ordinary tom 


 ceed accordingly. | | 

Soon after this the Reſpondents preferred a Petition, praying, inter alia, a Review of the ſaid Interlocutor of theay 
of December 1746. and to find, 5 to the ſaid Interlocutor of the gth of July, That no Action for Dam 
lies in the preſent Caſe; at leaſt, to confine the Interlocutor to ſuch of the Books libelled as have been entered! 
Stationers Hall before Publication, agreeable to the Status of Queen Amne 25 
The Appellants having given in Anſwers to the ſaid Petition, the Cauſe came on to be reheard; when their La 


ſhips were pleaſed, by their Interlocutor of this Date, to find, DEE 


* 


dee. 1747. That no Action lies on the Statute, for Offences againſt the ſame, except when it is brought within Three Months of 


Third Inter- committing ſuch Offence ; and that no Action lies, except for ſuch Books as have been entered in Stationers Hal 


Wear com- Terms of the Statute ; and that no Afion of Damages lies on the Statute z and remitted to the Lord Ordinaty 


plained of. ; 
proceed accordingly, | 225 | 
The Appellants, apprehending this laſt Interlocutor to be ambiguous, as in one Senſe it did not contradict 
Poſition of the Appellants, that an Action of Damages lies in Conſequence of the Property eſtabliſhed or declaredl 
the Statute of Queen Aune, though not upon or by the expreſs Terms of the Statute, preferred a Petition, prayll 
their Lordſhips to explain the ſaid Interlocutor, and to find, 1ſt, That, in Conſequence of the Property declared 
eſtabliſhed by the Act of Queen Anne, in the Authors of Books, or their Aſſigns, the Appellants were intitled] 
maintain their Action, as then explained, and inſiſted on, to recover from the Reſpondents the Profits by them reſpe 
tively made by printing, importing, or vending, Copies of unlawful Editions of the Books libelled, Wheregf ! 
Property belonged to the Appellants z and to obtain a Prohibition, decreeing the Reſpondents 40. deſiſt and 
from the like Encroachments for the future; and that, whether the Books libelled were or were- not entered in Hals 
Hall in Terms of the Statute, and whether the ſaid Encroachments were or were not made within Three Months W 
mediately preceding the commencing of this Action; or at leaſt, 24, to find, That ſuch Action lies in reſpe&| 
Encroachments made within Three Months preceding the bringing of this Action, and in reſpect of ſuch of the Bod 
libelled as have been duly entered in Stationers Hall; and, laſtly, ſo far as by the laſt Interlocutor it was meant 
intended by their Lordſhips to deny or find the contrary of what was then prayed, to alter, vary, or explain, their 


Interlocutor accordingly. | | S_ 
The Reſpondents having given in Anſwers to the ſaid Petition, the Lords, by their Interlocutor of this Date, N 


pleaſed to find, 


> June 1748. That no Afﬀion of Damages does 
Fourth Inter- adhered io their former Interlocutor, and refuſed the Deſire of the Bill. | 


ewe of. The Appellants being adviſed that they are greatly aggrieved by the ſaid Interlocuto 
and alſo by the ſaid Interlocutor of the 24th of December following, in ſo far as it finds, that an Action of Damage 
to the Extent of the Profits made by the Reſpondents on ſuch of the Books libelled only as have been entered in Stalin 
Hall, and reprinted in Britain; and likewiſe, by the ſaid Interlocutor of the 2d of December 1747. wi 45 We 
an , 


lie upon or in Conſequence of the Statute, but only for the Penalties z and thr 7 


r of the ath of Juh 17 


1748. have appealed therefrom to Your Lordſhips ; and humbly hope the ſame, ſo far as compl 
reverſed, varied, and amended, for the following (amongſt other) GS | 


REeason I, For that, where an Act of Parliament forbids an Injury, Miſchief, or Vexation, whether upon an Pen 
| | or not, the Party grieved has conſeguentially a Remedy by Action, though no ſuch Action be named 1n, 
given by the Act. The Act of the 8th of Queen Anne forbids the printing or vending Books widwur Cop 


of the Proprietor : The Party grieved therefore, tho? ſuch Pirating had been lawful before, mult "i 


have a Remedy for the Injury done him contrary to the Prohibition of the Act: For it would bea | 
| „ 6 I 


in Law to ſuppoſe a Right without a Remedy, or a Wrong without a Redreſs. | | | 


31 


For that the Act of the 8th of Queen Arne admits a Property in Copies of Books to have exiſted in the Authors, 
or their Aſſigns, before the making of it; and was meant as an additional Security to that Property for a certain 
Term of Years ; and phe legal Conſequence of Property at the Common Law is, that the Proprietor may 
maintain an Action for the Violation of it; and ſuppoſing the Property in queſtion to have been created by that 


Statute, yet the Common Law and Equity would operate for its Security in the ſame Manner as if it had been a 
Property at the Common Law. | 3 | | 


That the gentleſt Method of Redreſs the Party injured can poſſibly take, | is to wave the Penalties inflicted by the 
- Statutes, and to have recourſe to a Court of Equity for a Diſcovery and Account of the Profits unjuſtly made 


by a Violation of his Property; for by this means the Defendant is compelled only to a Reſtitution of an 
unlawful Gain made at the Expence of another's Right. 


That the ſeveral Formalities required by the ſaid Statute are made neceſſary only as a Foundation for a penal Action 
by a common Informer, but not as a Condition on which the Property is eſtabliſhed ; and therefote the want 
of ſuch Formalities (which, however, have been ſtrictly complied with in the preſent Caſe) can be no Bar to 
an Action for Damages at Common Law, or to a Demand of Satisfaction in Equity by the Party injured. 


That the Act in queſtion is a penal Statute, and therefore ought to be ſtrictly conſtrued in Favour of the Defendants. 


In an Action brought by a common Informer for the Penalties, this Rule of Conſtruction might be urged ; but 
as the Act is evidently remedial, it ought not to be ſo conſtrued, as to deprive the Party grieved; for whoſe 
Remedy it was intended, of the common Methods of Relief in gther Caſes of Property. | 


That the Property in queſtion is not ſo in a ſtrict and proper Senſe, but only for the particular Purpoſe of ſupporting 
the penal Actions granted by the Statute z that it is but a Privilege, a Property being Jus in re, and which there- 
fore cannot exiſt without a Subject or Corpus to ſupport it. 


The Property in queſtion is grounded upon Principles of common Right, and publick Good, and is not created 
to ſupport the Actions given by the Statute; but, on the contrary, thoſe Actions are given to fence and 
preſerve that Property, as their Object and Foundation. A Man has an undoubted Property in his good 
Name; nay, may have a Freehold in an Office, or Employment, tho' theſe have no phyſical Exiſtence; and 
may be therefore ſaid to be only Privileges. Such likewiſe is the Caſe of a Patent granted for any new and uſeful 

„ Invention: And yet, in all or any of theſe Caſes, it was never doubted, but Perſons intitled to theſe Sorts of 


Properties, or Privileges, are by Common Law or Equity intitled to Relief againſt thoſe who preſume to 
invade them. | „ 


That this has been the conſtant Rule of Equity in this Part of the united Kingdom, drawn from the Nature of the 
Thing, and as a neceſſary Conſequence from the Property of an Author in his Writings, and therefore muſt 
equally be the Rule in the other Part of the Kingdom; and the ſame Acts of Parliament ought to receive the 
ſame Conſtruction, and have the ſame Effect, throughout the whole Kingdom. 

The Court of Chancery has conſtrued the Act of the 8th of Queen Anne, as declaratory of an Author's Property, 

and the Remedies and Penalties thereby given for a limited Term, and upon certain Conditions, as additional 

Sanctions only to preſerve that Property from being injured : And therefore, whether the Conditions preſcribed 

by the Act be or be not complied with, whether the Term limited be or be not expired, the Court will, by 
Injunction, prevent the piratical Printing and Selling of a Book, if a Bill is filed ſoon enough, before the Wrong 
actually committed; but, if the Injury be done, the Court gives the Party grieved the moſt ſpecifick Relief in 
their Power, by decreeing him all the Profits which have accrued to the Defendant, and an Injunction for the 
future, with Coſts, The penal Action given by the Act to the common Informer, is totally diſtinct from the 


Remedy and Relief the Proprietor is intitled to; That depends upon the poſitive Letter of the Statutes; This 


flows from the general Rules of Law and Juſtice, in conſequence of Property, and does not depend upon the 

Acts of Parliament. 8 8 : 

The penal Action muſt be brought within Three Months; it muſt be in a Caſe where the pirated Copies are found 
in the Defendant's Poſſeſſion, and where the Copy has been entered in the Regiſter Book of the Company of 
Stationers, and where all other Requiſites are complied with ; and it muſt be during the Continuance of the 
Term of Years mentioned in the Act. | | 

But the Proprietor is under none of theſe Reſtraints ; he need not bring his Bill within Three Months. Entring 
the Copy, or doing any of the other Things preſcribed, is not neceſſary to his Relief: His Property is a ſuf- 
ficient Title: He is not confined to the Term of Years mentioned in the Act. Therefore, when Injunctions 
are decreed at the Hearing, they are perpetual ; and many Injunctions have been granted before Anſwer, upon 

2 Title laid before the Court, after the Expiration of the longeſt Term mentioned in the Act. 

The Property of Milton's Paradiſe Loſt, under an Aſſignment from the Author in 1667. of The whole Duty of Man, 
and of many other od Books, is protected by Injunctions at this Day. The Proprietor might bring an Action 
upon the Caſe at Common Law ; but the Relief in Equity being more effectual, no-body purſues in that Way. 

The ſame equitable Juriſdiction which the Court of Chancery exerciſes here, the Court of Sęſion can exerciſe in 
Scotland. They have Power to prevent the Injury by an Order equivalent to an Injun#ion ; they can compel a 
Diſcovery upon Oath ; they can decree an Account of Profits by way of Damages, and ought to do it. The 
fanſe Juriſdiction which a Court of Law would exerciſe here in an Action upon the Caſe, is competent to the 
Court of Seſſion there: For, by their Conſtitution, the ſame Court, at the ſame Time, in the ſame Cauſe, and 
upon the ſame Action, exerciſes both the equitable and legal Juriſdiction. 8 


For Theſe and Other Reaſons to be offered at the Hearing of this Cauſe, the Appellants 
8 humbly hope, that the ſaid Interlocutors, ſo far as the ſame are complained of, ſhall 
Eo be reverſed, varied, and amended, as to Your Lordſhips in Your great Wiſdom 


Fall ſeem juſt. 


W. MuRRAY.- 
ALEX. LoOCKHART. 
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The CasE of the Appellants 
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